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South Carolina Jurists 
On The Federal Bench

By James A. Hoy? 
(In three instalments, of which this it the third.)

first South Carol in ian to be 
appointed United State* circuit judge 
after the Confederate war was an 
other Charleston ian.

Peering the war as captain of the 
celebrated Washington Light infantry. 
Chailes ft fl" at the close of

was a prisoner of war and 
was not released until August. 1865. 
lie had been captured at Town 
Creek. N. C. Meanwhile he hsd made 
t distin gi .ished record in the Con - 
lederate army, serving principally
 round Charleston, and was promoted 
to colonel of the Twenty-fifth South 
Carolina regiment.

Before the war. Colonel Simonton 
had served a term in the South 
Carolina legislature. He had taken 
first honor in his class at the Uni 
versity of South Carolina, after at 
tend'ng the College of Charleston. In 
training ability and personality he 
was well equ>pped for the leadership 

j he asserted after peace was declared 
and during the dark days of Recon 
struction. He was a member «f the 
Constitutional convention of 1 
served again in the house, 
and was elected as speaker A posi 
tion graced by many Charlestonians, 
.nciuding later James Simons and 
Rirhard S. Whaley the latter, by 
the way. next door neighbor to Judge 
Simonton on Legare street.

Colonel Simonton was made chair- 
'man of the Democratic convention of 
Charleston which in IBM declared for 
a "white man's government" and in 
the great political contest of 1876 for 
white supremacy he wi.. chairman of 
the Democratic Executive committee 

, af Charleston county a position of 
; primary importance In that crisis, 
j Upon the return of the white man's 
' government, for which he had fought 
j Colonel Simonton was again elected 

to the house, serving from 1877 to 
1886.

The first Democratic president after
the war. President Cleveland, ap-

fpointed Colonel Simonton federal
district judge in 1886. and he served
in that position until 1893 when in

4 Cleveland s second term he was ap-
^ oointed lo the circuit court.
j Judge Simonton s most celebrated
* service on the federal bench was 
j probably in connection with his de- 
1 cision relating to the stat* dispen- 
^ .sary system of selling liquor, which 

had been established by the Tillman 
administration. At least, it was these 
decisions which" attracted greatest 
publicity, and as a matter of fact his 
decisions, along with others on the 
same questions involved, led to legis 
lation vitally affecting the fight for 
prohibition in the United States.

It is impossible for one who did 
not live through it' to appreciate the 
bitter feeling which existed in South

opinions on the subject of interstate 
commerce.

"Original package stores" sprang 
up all over the state of South Caro 
lina, and the state's monopoly in

,'Woocis, It i£ a. high privilege to be 
;able to recall him as a friend; and 
{as a youthful newspaper reporter it 
j was always a joy to report his de 
cisions, notable for lucidity of thought 

'and clarity of expression.
A native of Darlington, he spent 

his active years at the bar in Manon, 
where he was greatly honored and 
loved. He graduated from Wofford' 
college in 1872 with high honors, in a 
class which contained many able men, 
including Bishop A, Coke Smith and 
Prof. Charles Foster Smith, later dis 
tinguished teacher at the University 
of Wisconsin.

In 1901, seeking a president of the 
University of South Carolina, a po 
sition second to none in the state in

taken over the
the dispensary system, to turn over i- - _ *t .
$ir,.000 of these funds to 
torney general «or use 
lion
sons charged with 
m any

This was the HuUinan case, in which 
the state supreme court declared

bquor selling was seriously threat- honor and importance, the trustees 
ened, when Judge Simonton the fol-!preferred the position V Mr, Woods, 
lowing year issued an injunction, an*,but circumstances compelled him to 
nulling, as violating interstate com-'decline. Two years later. 1903. he was 
merce regulations, the portion of the elected by the general assembly as 
new dispensary law, passed to meet associate justice of the state supreme 
his previous rulmga. forbidding pri-lcourt 
vate dealing in liquor. The gut of
Judge Simon ton's reasoning, as sum-

On that bench he served with treat 
distinction until appointed by Presi-

marized by Wallace, was that "so long dent Wilson in W3 to the United 
as the »tste recognizes the liquor;states circuit court, and in that po- 
busmeas as legitimate by engaging in : sil i on he served until his death in 
»t, especially for profit, she cannot'1925
forbid private persons selling liquors, As.associate Justice of the supreme 
under the same regulations. Under | cou# of South Carolina, Jud«e Woods
thii. and later rulings, the state dis 
pensary was paralyzed.

Governor Tillman, the daddy of

rendered several notable opinions.
In the case of Alexander Weldon 

and William Burroughs, convicted of
the dispensary, as he called himself,} murder and sentenced to death. Judge 
had by this time became Senator! Woods by 30 years anticipated the su- 
Tillman, and was just beginning toipreme court of the United States in 
assert his strength in that august body, the enunciation sf the tioi-tiin* of 
Congress had in 1890, on the demand i "fair trial" laid down in the cete- 
of the prohibition state*, enacted the bruted Scoltsboro cases. 
WiNon law. designed to protect prohi-' The Weldon-Burroughs case arose 
bit i on states from the importation of in Florence county, if I am not mis- 
liquor. and the decisions of Judge taken. Elihu Moye. to whom the 
Simonton and other courts   there court referred as a "worthy citizen," 
were quite a number of such ca^es was foully murdered, and one of the
brought into court  defeated the 
pose of the Wilson act. Senator

ur- suspected persons, confessed, impli 
Cating Weldon and Burroughs as ac-

pur- 
Till-

man introduced a bill to amend the ; live participants. A special term of 
Wilson act so as to meet these deci- court was speedily called to try th* 
sions, but before his bill was voted accused. "An immense number of peo- 
on. the supreme court, again adjust- pie assembly at the trial intensely 
ing its position, rendered the decision hostile to the accused," and the court- 
in the case of Vance vs. Vandercuok, house was crowded. The prisoners 
which while sustaining Judge Simon- were without counsel and the special 
ton in his ruling that any resident judge presiding appointed to defend 
of the state had the rignt to order them an attorney known for his cour- 
liquor fur his own use, "annihilated age as well as his ability, who stated 
the original package stores with which that as he made his way through th* 
his ruling had covered the stale." The crowd he heard threats of lynching, 
state dispensary system *then went on which convinced him that if he should 
its inglorious way without lawful ask for the three days of preparation 
competition until it was finally de- allowed by law, the prisoners would

whose relations with the old 
of control were under investigation. 
went into the federal courts and ob 
tained an injunction restraining the 
new commission from turning over
any funds to Attorney General Fra- -  - -»- 11   ..

struyed by Its own corruption. be lynched, and "under the coropul-
However, the ultimate result of these sion of this fear he gave up that 

ecision* was national prohibition by moat vital right and went immediately 
constitutional amendment a noble ex- into the trial without preparation.' 
penment of ignoble memory. The doc- The crowd so pressed around the jury 
trine laid down in the Vance vs. box and the judge's bench that the 
Vandercuok case prevailed until con- trial "could not proceed with decorum 
gress in 1913 passed the Webb-Ken- and fairness." It was manifest that if 
yon act of HH3. which penalized the the prisoners were not convicted 
shipment or traasportation of liquor promptly, they would be lynched.

Carolina in the 1890's ai a r«-
1 suit of the enactment of the state 
"dispensary law. The originally ad 

verse decisions of the state supreme 
court with regard to the original law 
led to the Reconstruction of the 
court Governor Tillman was more 
than 40 years ahead of President 
Franklin D. Roosevelt in the employ- 

| ment of that tactic.
In 1896 Judge Simonton declared 
jll that portion of the dispensary 

law prohibiting the importation of 
liquor for personal use. and his de 
cision was uphed by the United 
St-.les supreme court, which had for 

years, as Professor Wallace 
-:. been rendei

null

intended to be received, possessed or 
sold in original package or otherwise 
in violation of state laws, and this 
act was further strengthened by the 
Reed amendment of 1917.

Speaking of the Webb-Kenyon act, 
Historian Warren, stating that it was 
passed "to put an end to this situa 
tion." (the original package decisions)

"Compulsion." said Judge Woods in 
the decision of the supreme court, "is 
sufficient to annu,! a will or a contract 
for the sale of property. How then 
can it be held that a trial involving 
life or death was fair and impartial 
according to th« law of the land when 
the accused, under the compulsion 
of a reasonable apprehension of law-

comments that "though the constitu- '«  violence, surrenders a right vital 
tionality of this law was doubted by **» his defense. " 
President Taft nnd by most of th« Th* verdict of conviction was set 
bar, it was supported by the, (supreme) wide and th* case remanded for 4 
court in decisions which gave great- nrw tri"'-
ly added scope to the authority of 
congress to transfer its authority to
the states."

    . As Judge Simonton was called on to
u»* m the highly important con-

stitutional questions growing out of
It is an interesting commentary on th* genesis of the state dispensary 

Judge Simonton* part In this judicial 
development that his decisions as a 
federal Judge, while In line with the
supreme court's prevailing doctrine on! the . extinction of that great moral 
liquor legislation, did much to breaki institution. 
down the sovereignty of the states, for When the sUte dispensary was abol-

system. Judge Woods was called on to 
render the opinion in one of the most 

ca.«es in connection with

,
which as s soldier he had so val- *ned 
iantly fought

general assembly and
governor was empowered to ap-

Judg* Simonton died in 1964 P int   commission to wind up its 
Chsrlm A Woods unsavory affairs, Governor Ansel did 

If there was ever a man* who de- appoint a commission of flve citizens 
served the apellation, "A gentleman "' *he highest character to perform 
and a scholar" it was Charles A. lh& unpleasant task. The legislature

rized thm commission, which had

ronnec- constitutional the act of 
it per_, assembly which provided that any 
of law laborer working on shares or for 

wages, under a contract, either writ 
ten or verbal, might be criminally 
punished, as for a misdemeanor, for, 
violation of the contract. This act hail 
resulted in what was claimed to be] 
"peonage."

Justice Woods In his opinion re-
. u..w   .  ..._, _ viewed not only the law and the many! 

ser Lyon In accordance with the act., decisions of various courts in similar 
the constitutionality of which was cases, relating to similar statutes, but 
challenged. Mr. Lyon went into the, he also incorporated in the opinion a 
state supreme court and petitionedj statesman-like discussion of the prob- 
tor a mandamus against the comma-j lem of Southern agriculture in the I 
sion ordering them to turn over the post helium period, with particular! 
money. The commission, of which Dr. reference to the Negro farm laborer, j 
W. J Murray of Columbia was the It was these conditions which hadi 
chairman, was more than anxious to given rise to the statutes of this sort, 
comply with the demand of the attor- attempting to enable the landlord to' 
ney general, but they were legally control his labor, 
ipstrained by the order of the United The conclusion of the court was, in 
States circuit court. effect, that the statute in question waa 

There was here squarely presented invalid as providing imprisonment for 
a contest of authority between the a simple debt, m violation of both 
state of South Carolina and the fed- the state and federal constitutions, 
eral courts not by any means a new The closing words of Associate Justice 
situation and to a judge who might Woods' opinion might well be now 
be inclined to seek the headlines ther* emblazoned where all the world might 
was presented an excellent oppor- read:
tunity to indulge in sensationalism "Th* constitution of the United 
and bombast, but Judge Woods was States and of this state, as they are 
not that kind. His opinion, which waj must control the courts; and the 
later sustained by the supreme court fundamental principle of these con<rti- 
of the United States, reversing both tutions is that the welfare of all the 
the United States circuit court and people is promoted by the enjoyment I 
the United Slates circuit court of ap- uf equal liberty by all alike, and that 1 
peaU, was a masterpiece of restrained, even if prosperity is not always prd- 
digniAed but positive enunciation of moled by constitutional guarantees, 
the sovereign rights of the state. liberty U better than prosperity."

Justice Woods pointed out that the 
constitutionality of the state dispen 
sary acts was finally established by 
the judgment of the state supreme 
court in the Aiken case and later by 
the United States supreme court in 
the Vandercook case, and that subs*-! 
quetitly in the constitution of 1*95 j 
me scheme of state ownership and j 
control was specifically permitted. II! 
the state could legally own and op 
erate the system, the state could le 
gally wind up its affairs. The state 

[having properly established an agency 
for that purpose, the federal courts 

J could not step in and take charge i 
| of the liquidation.

The state supreme court thus held 
that the federal court was without 
jurisdiction* to grant the Injuction 
against the commission, and very 
tactfully Judge Woods went on to 
say that it Is well known that the 
supreme court of the United States it 
self follows th* deiclsion of the state 
supreme court in the construction of 
the state constitution and statutes, 
and "this rule is binding upon the 
circuit courts of the United States." 
"This court," he continued, "will not 
therefore assume that the construc 
tion which it ha* placed upon the 
state constitution and the statutes in 
question will be disregarded by the 
federal court" and with this gentle in 
timation the issuing of the peremptory 
writ of mandamus watt h«ld in abey 
ance. The federal court, however, did 
not take this polite hint. The case, as 
already stated, went on up to the su 
preme court of the United States, 
which upheld the opinion of Associate 
Justice Woods and reversed the circuit 
court and the circuit court of appeals.

It took a long time to bury the 
state dispensary, after it was killed, 
and the stench hung around {or many 
years

In another cast In which he ren 
dered the opinion of the slate su 
preme court. Associate Justice Woods 
boldly and postively upheld the rights 
of the "share croppers"- and this was 
also 30 yearK before Mr, Norman 
Thomas and other present day re 
former* from the North discovered 
that such rights exist. In doing so, 
the South Carolina supreme court 
had the courage to reverse absolute 
ly some of its previous decisions; and' 
judges than th« doctrine of "stare di
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The elevation of Richard S. Wha-i velt refrained from

Lincoln we*
usina. 

scarcely
and

fact,, for several years DOUI the su 
preme court and the circuit court* 
had few cases to consider, and when 
John Rutledge was appointed chief 
justice of South Carolina he resigned 
the federal post, considering the rtate 
iudgohip more congenial and equally 
honorable.

Then after negotiating the treaty 
with England which bears hia name, 
J*\y returned to this country to be- 
eome a candidate for governor of New 
York, and being elected, resigned a* 
chief justice a change whicn itself 
indicated the esteem in which the

South Carolina Jurists 
On The Federal Bench

_ ' By James A. Hoyt
(In three instalments, of which this is the second.)

'p ol the court of claim* of thej«*vere than his Democratic predeoes-
leas 1 supreme court of the United States William Johnefo Vas on* of tha

United States, of which he had been 
a Judge since 1930 brings a South 
Carol i man to one of the highest posi
-ions in the federal judiciary ever 
held by a jurist from the Palmetto 
states, since the court of claims, in 
its jurisdiction nation-wide and with 
its appeals from its decisions direct 
to the supreme court of appeals.

In the history of the federal judi 
ciary, there have been only three 
South Carolinians who have reached 
the United States circuit court of ap 
peals, as it is now known. One 
at these three made himself famous 
fay a celebrated clash with another
 on of South Carolina, deatinad to be 
come president, Andrew Jackson, The 
three were: Dominic A. Hall. Charles 
H, Simonton and Charles A. Woods.
*0nly two South Carolinians have 

appointed to the United States 
[supreme court, and the career of each 

them was spectacular and unique. 
[These two were John Rutledge and 
[Willism Johnson,

Rutledge, Johnson, Simonton and 
fhaley fmir of the six ware born 

[if* Charleston and began their careen 
as did Hall, whose birthplace 

[is given by Gayerre as England. 
The   moat famous of all South 
irolina lawyers, and justly so, is 

John Rutledge. who also has the dis 
tinction of having been appointed 
chief justice of the supreme court and 

this nomination rejected by the ten- 
fate.

Johnson'i career on the fuprema 
I court was distinguished' for three 
things hif youth, 38 yean of age, 
at tpe time of his appointment; his 
ffuhsiquent clash with the president 
""lomas Jefferson, by whom he had

n appointed, and his length 
[service, more than 30 years.

Every one of theee South Caro- 
linians who h*ve reached these high 
potts on the federal bench has demon 
strated that signal quality of charac 
ter that has been typiaul of the little 

[state which produced thefe lndepend-
ence of thought and fearlessness 
expression.

of
In the history books as they have 

[bten written (largely bv New Eng- 
' historians) John Rutledge'* fau- 

l confirmation by the senate u 
justice has detracted greatly 

the reputation of a jurist and 
t who was one of the greatest 

his day. or «f any day. But more 
:«c«nt, and less biased appraisals of 
Jay's treaty, by students of Ameri 
can diplomatic history, have also 
brought about a more just judgment 
a* to the place of John Rulleoge In
history 

The deification of the supreme
court, which had obsessed the coun 
try for so raanir yean until Presl* 
dent Franklin D. Roosevelt brought 
into the light of puWkity its recent 
attachment to reactionary Ideals and 
ft» modern remoteness from the real* 

of life and thought, did not al- 
prevall. As a matter of fact, 
have been times when whet 

Roosevelt aaid about the court 
Iwoold have been considered mild In- 
tdeed. Jefferson and Jackson, when 

had occasion to denounce the

wms then held.
aors. * t In a mo*t remarkable letter. Rut-1 

When the court was first set up. its)l*dg* wrote t» Pteaident WaahJngtol

1 youngesTmenever appointed to the 
supreme court (if not the youngest).

importance' andI dignity "we're" lightly thaT'thU leUer WM "intended merelyD*2 *eari old - *nd h* *™* one of ** 
regarded, and for many years, until to appraise you of what I would do if   longest terms 30 vears.
the clash with President Jefferson, seized" '«  the vacancy.
its decisions ware given scant atten- Washington immediately tendered,
tion. In making the first appoint- him the appointment. Incidentally, ih*
ments to the court. President Waah- |nrat president thus set a precedent of
tagton had great difficulty to secure I going outside the court to appoint the
acceptance from some of those whom
he thought worthy of appointment.

chief justice. 
In uioae days, as Uncle Remus

He was born in Charleston, De 
cember 27, 1771 His father, a non - 
conformist, had been driven out of 
England and went to Holland, the 

! refuge of political and religious ex-
,-, , r .".""- ~" t.~rr "." ——""•; i 4ii t-iw* «*•/». •• fc"«:w nviuuBM _.-« ria *_- rtf that Aav Th*r*One declined after confirmation andl wou id «y.   now th, issue of the HP*1""**  f "*" ,y ' *, 
another resigned. In hu selections, (lOur ^ - - --   -  -"-  J *--   -        - 
Washington g*ve due weight to char 
acter, legal, attainments and a neces-

One of the first teat caa« of the
embargo acts came up in Charleston 
when a vessel owner petitioned for 
mandamus to require the collector of 
the port to grant a cleanance of a 
vaasel loaded with rice, clearance of 
which had been refused under the 
pMftident's instructions. Judge John- 
«n, in ttw circuit court, granted the 
structions to the collector to be il 
legal and void, as unwarranted by 
the statute.

"No decision In a federal court," 
Warren, "ever rendered up to

treaty,

"neutrality." Neutrality be- 
and Jay's 

denounced by the ant i-Fed-

changed his name to Jansen. and un-i t hat time (except in the Burr case)

« - or four whom he con*,
 * *" ' eralirts as too favorable to England. 

r three WM t^  subject of acrimonious debate, 
for the TK- trMly nad been conditionally

I der that name emigrated to New 
Amsterdam, receiving a grant of land 
in what is now New York City, but 
when New Armsterdam was ceded to 
the English and became New York,mi nf ~Vi{*t 4.i D *iu «... Tn.i« D..* *"* "«*j «*« vwu t,viiu4-iuiiBiij   m« E.ngiuui ana occamw new iui»,ISi« If1^u& i£." ta **  r"ifl'2 »* th.< IS* '"J". * I7*! 1" "J.""*" h? ".m. b«k to John-

»,.. and the senwte adjourned two days 
 - . j__ *v. - tj j""" later. The appointment as chief justice

nt .,,v*r»m^. U,» der ^  W 'T"'^ J h« Rutledge. tendered in a let- of government end governor under .__ _ f , i lat   ' ,nnoune«d 
lh. new. ,nd h.d bM, ,  »»!« ., <^ '.JjJ> t^SSJf^SS^Si

'P«

treaty. In one about to become
F the highest court, and the 

' beneficiary of the administration 
1 which was responsible for the treaty,CaoUn. tht»

his seniority and distinction in pro- "y utt?fn̂  01J1JS*, fllbi'*?.T!iJ^' 
fessional t wU" "»d 0* ""* for b"J con"
his country entitled him to the port- £"" » -1 "fT* u t f' rcum' 
tion." Amon ther **n<* of '<" delivery have both b««n

The incident
*«

tion." Among othera oansidewd _
.Chancellor Livtngttone of New York -   -. ^^ ^^ 
and Alexander Hamilton but th* ****1JSF* !?~ -A . . ^ 
choice finally went to John Jay. ;J_~ 1 fW _f§lUt? ]  drfe»t the con- 
then serving aa acting secretary of ( nrmation of Rut edge and their pur- 
state and S clow personal fritiw! rfpow wee accomplished, when the sen- 
Washington, u wu Rutledge late ^ * ^^ ^ 10 to M «*«»«« *  

"In the selection of the'remaining confirm the nomination the following
five judges," »ys Warren, "Wash- |Dt?!jnb*f-11   .1 ^ .. .  i * m> 
ington waa7 confronted with an even • Metnwhile. Rutledge had left Char- 
more difficult problem, since the three l l«*ton *nd ernving in Philadelphia 
ftatea of Virginia, Pennsylvania and " ** taken the oath of office on Au- 
South Carolina presented an unusual *"»* J - *&* court at tnat s««Kion heard 
number of qualified candidates " only two cases, and the chief justice 

South Carolina, "the orwident itft Philadelphia to enter upon his cir-
*A W.«..._.—— *«__ »._._>__._ _._. _. r-niti ~fHtr+ *ur»-b< "Ki.t K— tuu A^~tln*A

,
heaiteted between the appointment of cuit court work "but he waa dettined 
Charlas Cotesworth Pinckney John n*v*r lo return to the supreme oourt, 
Rutledge and Edward RuHedge" and ior th* Federalists were axed in thtir 
"William H. Dray ton was also urged f determination to punish him," says 
upon him. "The choice finally TeH'Warten. 
on John Rutledge." a man of 501 Thomas Jefferson wrote: 
years of age, who had be«n a former' "?h* rejection of Rutledge by the 
governor of the state and a judge senate is a bold thing, for they can- 
of the state court of chancery for the) n t pretend any objection to him but
no.* «.» «_._**  * LI. J:      1 »:   _« .u_ 4   ... i, I-past six years.

When the new court met in New 
York to organize of the six judges ap 
pointed, all of whom had been con 
firmed by the senate, only three were
present Jay, Wilson and Cuahfng,  .j . * - j- » - - -  - -

his disapprobation of the treaty. It if. 
of courw, a declaration that they will 
receive none but lories into any de 
partment of the government."

Mr. Jefferson was 
f delusions. He knew

not under any
-__.- _-._ , _ _.. ._, . that Hamilton 

and a few days later Judge Blalr at- 'controlled the- senate 
tonded. This waa February, 1790. As to "what might have been," Mr.

The fifth appointee Robert Hansom Warren, to his history, says: 
Harriaon of Maryland, who had been* "Th* rejection of Rutledge was an 
military private secretary to General event of great importance in Amerl- 
Washmgton. declined in order to ac- on legal history, which has hitherto 
cent the position of chancellor of received cunory attention. But for 
Maryland, to which he had been ap- his unfortunate Charleston speech, he 
pointed. In his place, Washington ap-*would have undoubtedly been con- 
pmnted Jamas IredeU of North Caro- firmed, despite the rumor aa to hit 
l(na mental condition. As his death did not

John Rutledge did not attend anyroccur ""til the year 1»Q, the chief 
of the supreme court Majions but he Justiceship, if held by him, would 
qualified as uaodate justice and nave become vacant at   time when 
served as such "on circuit." it being It (s *xtremelv unlikely that President 
the original provision that the supreme Adam* would have appointed John 
court Justices should preside over the Marshall as his luccewor. Thuft upon 
federal circuit courts They had little the event of one chance tpeech re 
els* to do. but the circuit court work Iprdtng a British treaty hinged the 

unpleasant, entailing much trav- ' *uVur* course of American coorti- 
nnatter 9t

son. He was then, it turned out, un 
able to claim the land which has 
been granted him as Jansen.

Johnson moved to South Carolina. 
His ton wee educated at Princeton 
and returned to study taw in the of 
fice of Charles Cotesworth Pinckney 
and was admitted to the bar in 1793
.When scarce 21 years of age. he wax 
elected to the state legislature and

! served until 1796. when he was ap 
pointed judge of the circuit court 
of common pleas. 

In 1804 he was a pointed bv Prat 
Jefferfon U justice of

the United States supreme court to 
fill a vacancy caused by death. This 
was the first appointment to the court 
made bv Jeffereon. and it followed 
close after the subsidence (for the

received so full publication or so 
widespread notice in the newspapers. 
The federalist press seized upon it 
with glee as a strong rebuke by a 
Republican judge to a Republican 
president." a

President Jefferson himself, say* 
Warren, did not attempt to disguise 
the fact that he regarded Johnson's 
action as a "direct attack upon him 
and niii embargo policy," and if he 
had been indignant at Marshall's in 
terference with his executive func 
tions, 'he was still more agitated at 
this invasion by his own appointee." 
As a matter of fact, there resulted 
what amounted tr a public controv 
ersy over the decision between Jef 
ferson and Johnson, who did the un- 
tutual thing of making a public de 
fense of his decision.

Johnson's service on the supreme 
court embraced the period during 
whirl- the supreme court, with John 
Marshall as chief justice, rendered 
pome of its most historic and momen-

time being) of the great fight which itous decisions, including the Dart- 
resulted in th* famous Marbury vs.{mouth college case and the McCul- 
Madison decision, and the repeal of lough case, involving the life of th* 
the judiciary act of 1801, under l Bank of the United States, which in-
which President John Adama, in the 
last day* of hia term, had "packed"

- -• !---»————Ul——— ...Ut.

stitution Andrew Jackson fought so
hard to destroy.

the new "circuit court judgeships with. But if Johnson waa in opposition to 
federalist appointees, much to the in- Jackson in th* bank fight, aa he was 
dignation of the incoming president, in opposition to Jefferwn on the 
aivd his party 1 ""bargo question, he was with Jack- 

Jefferson felt that the new  *-,*>" on the nullification issue which 
sociate Justice ihould come from «pM the party and split South Caro- 
either New York. South Carolina or )ma also So that both Jackaor. and 
Georgia Albert Gallatln. his adviser,: Johiwn both found themselves in 
wrote^ to the president: "The import-1 violent antagonism to the slat- which 
ance of filling this vacancy with a|had given birth to them both. 
Republican (Democrat* and a man of. Justice Johnsons opposition to the 
sufficient talents to be useful is ob- nullif.cation policy of South Caro- 
vioum but the tank if difficult." Gal- hna was indeed ao acute that he gave 
Utin thought auch a lawyer Is as "PJ South Carolina as his residence 
loose m Georgia aa in New England/and became a resident of Pemuyl-
and that a real lawyer could not 
easily b« found there." "But," he said, 
"South Carolina stands high in that 
respect, at least in reputation/' 

Warren in his history says that hav-

vania in 1833, removing the next year 
to Brooklyn, where h« died in August 
of 1934.

Justice Johnson WM the author of 
"Th* Life and Correspondence of

ing finally determined to select a Nathan el Gnm, a work which m 
South Carolina lawyer. "Jefferson hadjhu History of South Carolina Profcs- 
a choice of five prominent RepubH-jsor Wallace somewhat severly criti- 
cans. John Juliu- Pringle. Tfiomasi^sw a. unfair to the oartisan patriots, 
Waties, William Johnson. Lewis C. G«ierais Surnter *nd Marion. 
Trezevant and Theodore Gaillard, of Domlntt A. Hali.

teristic promptitude and vigor, tnel 
general put the city under martial 
law, and submission to hia edict was 
gerwral enough as long as an invasion | 
was threatened, though Jackson had 
almost as much trouble keeping his 
motley army in battle as he did in 
keening the British army out of New 
Orleans. The vict-ry. which added so 
greatly to his fame, was won after 
peace had been negotiated, but at 
the time Jackson di^ not know it, 
and when rumors that riace ha<" been 
made began to percolate through the 
city the general refused to accep^ any 
such icports until he received of 
ficial information, which was slow 
in coming, nnd he cortinued to exer 
cise supreme authority He ordered 
the arrest of a member o» th« legis- 

i lature. one Louaillier. AppHcatior was 
made ft"- a writ of habeus corpus to 
Judge Dominic A, Hall, who issued; 
the writ. General Jackson ordered: 
the arrest of the judge.

Meantime official news of peace had 
been disoatched to General Jackson 
by special messenger but the envelope 
which the general received contained 
the'wrong letter. Jacitson must have 
known what the mesaage to him was 
mtcnaed to convey, as every one else j 
knew it, but he Jtill refused to re 
linquish or to relax hu war-time au 
thority.

Louaillier waa tried by court mar 
tial and acquitted but Jackson set 
aside the judgment of his own court 
and kept the legislator in prison alao 
the judge under arrest. He did not 
quite dare to court martial Judge Hall; 
but sent him out of town.

When the official news of peace was 
proclaimed, all prisoners were re 
leased, and Judge Halt, returning to I 
New Orleans, and resuming his ju 
dicial duties, summoned General 
Jack-ion for contemp* of court. The 
general, himself an excellent lawyer 
and formerly a judge, was triea and 
convicted and fined $1,000. He paid the! 
fine.

Hall had first been appointed by- 
President Jefferson as judge of th* 
first United States circuit embracing 
Nor'h Carolina. South Carolina and 
Georgia, in 1801, but retired in 1802 
upon the rtpeil uf the judiciarv act, 
Under the act of March 3. 1804, to 
establish tht government of Louisiana, 
a district court, having powers of 
the circuit court was provided, with 
one judge for the territory of Orleans, 
and Jefferson appointed Hall to this 
post. He was coniidtred exceptionally 
qualified because, in addition to his 
other experience, he understood 
French and was verged in maritime 
law. At the time he was a member of 
the South Carolina legislature from 
Charleston.

He served in this capacity from 
1804 to 1813, when the state govern- 
ment wut formed, and he resigned his 
federal judgeship to accept appoint- 
ment on the supreme court of Lou 
isiana, but soon quit that post and 
wa* reappointed to his position as 
federal judge, which had not been 
filled. He served in t* at capacity un-, 
til his death in 1820.

It was the first South Carolinian 
to occupy the position of United 
States circuit judge who collided with 
the only South Caroliman to be 
elected president

whom he selected Johnson." 
, "Neutrality" had again become the 

"paramount issue" of the day. and 
congress under Jeffer*m'« guidance 
had enacted the "embargo lawa, .
which Jefferson was determined to CHnt*.d Andrew Jackson^^in 
enforce, his pet policy. This isaue. "Pon taking cotnrnand inJltw Or- 
cSmplicated tnen « now, involve.* Jeans founeT a peculiar .UU of af- 
S «5¥ our foreign relations but ' '" which^Marquis J«n«lijg vividly 
MMtional intere*t»-the South against described m hi* moat inteiwting bi- 
New toglMd. Tr^r. to really nothhig ?«T"P^^*e dou^ity ™*°££?


